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interesting cases is an agreeable mental exercise, and it is hard to resist the 
conclusion that this evolution was perfectly natural, if not inevitable. But 
an evolution, however legitimate in its origin and logical in its course, may 
eventually go too far, thus losing its adaptability to the conditions sur- 
rounding it. That there has been in recent times a marked and unforeseen 
increase in the scope of judicial review, the author shows by a second series 
of cases, and to these are joined criticisms of the doctrine of judicial su- 
premacy by justices, labor leaders, Socialists, and others. In the end, Pro- 
fessor Haines leaves the whole question open, merely drawing from his re- 
view of the facts the suggestion that " a restriction of the realm within 
which laws may be invalidated, an easier method of changing the funda- 
mental law, and a less hostile attitude on the part of lawyers and judges 
toward legislative innovations will remove the chief ground of complaint 
against the judiciary with respect to what is termed judicial legislation." 



CniMiNOLOGT. By Baeon RAFrAELLE Gaeofalo. Boston : Little, Brown 
& Company, 1913. 

In urging that " the dominant theory and the judicial law which has 
conformed itself thereto seems to exist for the purpose of protecting the 
criminal against society rather than society against the criminal," Baron 
Garofalo expresses concisely the ground of a considerable and growing dis- 
content with criminal law and procedure. What is needed, however, is, 
in his estimation, not merely greater severity, " effectiveness," or sim- 
plicity, but a principle that will enable us to distinguish the real criminal 
from the mere lawbreaker. Nobody doubts that the real criminal — the 
man devoid of moral sense and incapable of adaptation to civilized society — 
exists. The difficulty lies in clearly and justly distinguishing the type. 
Here anthropology helps us but little. It is true that among extreme 
criminals certain physiological characteristics are more prevalent than 
among honest men; but there is no absolute physical difference between the 
two classes. If criminal anomaly be due to a flaw in the physical organ- 
ism, the fundamental cause must lie in the molecular structure of body and 
brain, and, as the author remarks (quoting Benedikt with approval), "we 
are far from possessing an anatomy of molecules." Nor does Lombroso's 
theory of atavism carry us further; for the most that can be asserted with 
confidence is that " the criminal has certain regressive traits." He is atypic 
rather than atavistic, and his anomaly is such as cannot properly be at- 
tributed even to our remotest ancestors. Anthropology, then, merely con- 
firms the belief of common sense that the " natural born " criminal does 
exist. Social statistics, as interpreted by Baron Garofalo, tend the same 
way, showing that economic conditions, the relative prevalence of the use 
of alcoholic liquors, and like influences, do but determine the form of 
criminal action without appreciably affecting its amount. Just as by 
means of hypnotism it is extremely difficult, if not impossible, to make an 
honest man commit a crime, so, the author contends, no man is a murderer 
when drunk who is incapable of murder when sober. 

The fundamental necessity, therefore, is a clear and workable distinction 
between the " true " or " natural " criminal and the offender whose charac- 
ter shows no real abnormality. In endeavoring to establish such a distinc- 
tion Baron Garofalo arrives at a conclusion which amounts practically to 
this : that every person guilty of an atrocious crime is ipso facto a " true " 
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criminal. "Not only is it impossible for a normal man to be a murderer, 
but it is equally impossible for him to be an incendiary, a forger, or a thief." 
This thesis, pressed home in a variety of ways, considered in every aspect, 
and illustrated by actual eases drawn from the author's experience as a 
magistrate, constitutes the core of his book. 

Baron Garofalo's way of looking at the matter recommends itself in the 
first place by its consequences; viewed in a purely pragmatic light, it seems 
obviously right. By eliminating the true criminal promptly, society would 
protect itself from repetitions of crimes which invariably follow when the 
criminal after a period of imprisonment is allowed to go free, on the theory 
that he has " paid his penalty." Much would also be gained through the 
abandonment of impossible attempts at reformation of character. No ex- 
cessive severity or shocking violation of the ordinary conceptions of justice 
would necessarily result from the application of Baron Garofalo's principle ; 
for in the case of manslaughter or assault he makes it plain that the act is 
not to be considered criminal in the strict sense, unless the provocation that 
led to it is such as no normal man could possibly consider adequate. No 
rights would be infringed, except perhaps those of a rather academic sort. 
Again, since the offender devoid of moral sensibility is regarded as the 
criminal per se, the inconvenient doctrine of " moral insanity " would be 
completely done away with, while insane persons who commit crimes would 
be treated as at present. Moreover, the system of punishment proposed 
seems effective in principle, whatever objections may be raised as to its 
details. Its object in every ease is either the elimination of the criminal 
or substantial reparation for the loss occasioned by the crime. A leading 
feature of the system is that it makes provision for the ease of those whose 
misdeeds are in part the result of local conditions. Such offenders, the 
authors of " endemic " crimes, are to be reformed by a change of environ- 
ment. For murderers, the death penalty is to be retained. " Violent 
criminals, instinctively disposed to bloodshed, and such habitual thieves as 
have been proved incapable of assimilation," are to be marooned. For 
criminals of a less dangerous class internment in an overseas penal colony 
either for life or for an indeterminate period is the punishment advocated. 
In the case of those whose misdeeds do not necessarily brand them as 
criminals in the accepted sense, reparation through forced labor is regarded 
as the most logical and effective mode of repression. 

The author, however, is not content with basing his system upon ex- 
pediency or social necessity; he seeks for a satisfactory ethical foundation. 
As a positivist thinker, he takes it for granted that all ethical standards 
are developments of certain " sentiments," such as the sentiment of pity 
and the sentiment of justice, and that their scope and authority are defined 
by the strength and diffusion of those sentiments among civilized men to- 
day. He who is totally lacking in the sentiment of pity is beyond the pale ; 
not only must he be eliminated as unfit to survive, but also we are 
morally justified in taking his life because we cannot regard him as a 
fellow-being. Baron Garofalo thus, in effect, maintains two separate, 
or separable theses. With the first — the thesis that the primary func- 
tion of the law is to protect society — few will be inclined to quarrel. 
The second, which practically identifies ethics with the social require- 
ment, will hardly be accepted by moralists of other schools. None 
the less, the consistency of the argument, the author's willingness to 
conform theory to fact, and his avoidance of extremes, make it more 
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nearly possible to accept his teaching in ioto than is usually the case with 
books upon criminology and allied subjects. 



Across CJkknowk South America. By A. Henry Savage-Landor. 
Boston : Little, Brown & Company, 1913. 

As a prodigious adventure, filled with endless hardships, nerve-wracking 
strains, and nightmarish accidents, few achievements of exploration in any 
part of the earth can equal Savage-Landor's journey through the wildest 
part of Brazil, a vast region of almost unexploited resources, which has 
been practically unknown even to the Brazilians themselves. Whatever the 
scientific importance of the expedition, it is the sheer pluck and endurance 
it required which impresses us most, first and last. One conceives of the 
strain of the journey as something like the tension of an altitude flight in 
an aeroplane indefinitely prolonged. Difficulties of every variety were en- 
countered — except the much-biuited dangers from Indians and wild ani- 
mals — but the greatest difficulty from first to last was the human difficulty. 
Suitable assistants could not be procured. 

Mr. Savage-Landor struck out for the wilderness from Araguary, the 
southern terminus of the Mogj'ana Railroad, on the 3d of April, 1911, 
and was cut off from civilization for eighteen months. He had six fol- 
loAvers, of whom two were, in a very relative sense, reliable men, while the 
remainder were criminals of a cowardly and murderous sort. The two 
honest men were Alcides, a German Brazilian " of a violent revolutionary 
temper, but extraordinarily brave," and Felippe, a pure negro, of boister- 
ous, simple nature, whose courage shone on occasions. The four criminals 
conformed to the best anthropological definitions of the type, being quite 
insensible to any motive higher than avarice and of very limited intelli- 
gence. These imbeciles could not be restrained from uselessly shooting 
away ammunition like unruly children. They persisted in carrying their 
rifles, which, through acute fear of Indians, they kept fully cocked, hori- 
zontally over their shoulders, so that narrow escapes from accidentally dis- 
charged bullets became commonplace incidents in the life of the commander, 
who brought up the rear to prevent straggling. Early in the expedition, 
one of his men came within an ace of shooting him with the proverbial " un- 
loaded gun," and later another made a deliberate attempt to shoot him in 
his tent at night. Mutinies were of frequent occurrence, involving vexatious 
delays; but the men's treachery and improvidence were worse than their 
open rebellions. They not only wasted provisions without the least regard 
for the future, but actually threw them away in the hope of making their 
leader turn back. To reason with such madmen was impossible; indeed, 
to induce them to do the right thing, sometimes the contrary order had to 
be given. Mr. Savage-Landor — ^who, by the way, went always entirely un- 
armed — seems to have been saved by an unusual combination of coolness, 
patience, and good luck. One thinks often of a remark he makes regard- 
ing his followers, to the effect that " few men can remain brave for long at 
a time." 

The general direction of the journey was at first north or northwest tow- 
ard the upper reaches of the Tapajos, a tributary of the Amazon. All went 
fairly well until the explorer reached a point about two hundred kilometers 
north of Serra Azul, but here he found that his men had thrown away most 
of the provisions, calculated to last for six or seven months, and he was 



